United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


Anited States Court of Slppeals 


ted States 
FOR THE DISTRICT OF COLUMBIA circur® - 


BRIEF FOR APPELLANTS 


District « 
Distrie 


No. 15,484 
wf 


JOSEPH WESTENBERG, et al., » <3 1 


Appellants, 


JOHN F. ENGLISH, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


J. BENJAMIN SIMMONS 


1010 Vermont Avenue 
Washington 5, D.C. 


JACQUES M. SCHIFFER 


32 Broadway 
New York 4, New York 


Counsel for Appellants 


Washington, D. C. ROBERT I, THIEL EX 3-0625 
Printer 


QUESTION PRESENTED 


1. Whether the court below erred in denying a timely 
motion to intervene and file a third party complaint wherein 


the proposed intervenors represented a class of more than 


21,000 rank and file members in good standing of the 
Teamsters Union; said motion being based upon Rule 24 (a) (2) 
of the Federal Rules of Civil Procedure. 
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Process Of Law : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,484 


JOSEPH WESTENBERG, et al., 


JOHN F. ENGLISH, et al., 


Appellants, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The appellants filed a motion for leave to intervene and file a 
third party complaint; the said proposed third party complaint being 


attached to the motion and said motion was overruled (C.J.A. 47);7 
a timely notice of appeal (C.J.A. 48) was filed after entry of judgment 
below. This court has jurisdiction by virtue of 28 U.S.C. 1291. 


1 A Consolidated Joint Appendix (C.J.A.) in this case with No. 15,488 is 


pursuant to an Order of this Court dated January 19, 1960. 


2 
STATEMENT OF THE CASE 


The order appealed from is another phase of a case which has 
been before this court many times.? The appellants as individual rank 
and file members of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen, and Helpers of America, and on their own 
behalf and representing 20,958 other rank and file members in good 
standing of said Union (Affidavit of Joseph Westenberg, C.J.A. 45), 
filed a motion for leave to intervene (C.J.A. 11) and file a third party 
complaint (C.J.A. 18) attached to said motion. They sought to inter- 
vene as plaintiffs in the oe known, 28 Cunningham v. English, Civil 
Action No. 2361-57 (J.A.-@1, No. 18.938) 2 While the Court is re- 
quested to read the said proposed third party complaint and the affi- 
davit of Joseph Westenberg et al (C.J.A. 12) setting forth the reasons 
that these parties sought intervention as plaintiffs, basically their 
desire to participate in this litigation is due to their complete dis- 
agreement regarding the manner in which two of the Monitors are 
functioning in this case; namely, Monitors Martin F. O'Donoghue, 
Chairman of the Board of Monitors, and Monitor Lawrence T. Smith, 
and their concern with respect to the depredations on the Treasury of 
their union and that! judicial supervision over their said union along 
the lines presently followed and likely to be followed in the future that 
their union will be destroyed. These appellants say they not only are 
not adequately represented by the parties before the court, but are not 
represented at all with respect to a portion of the position they take 
in their proposed third party complaint. The appellants have been 


1 tn Nos. 14,983; English v. Cunningham, 106 U.S. App. D.C. __, 269 F. 2d 
517; 14,733; 14,889; 14,950; 15,033; 15,076; 15,236; 15,339. 


* References are to pages of the Joint Appendices and the case number in 
this Court with which each such appendix is associated. See the Order of this 
Court of January 19, 1960, authorizing such reference. 
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barred from access to the court, whereas, as a matter of law, they 
have a right to intervene individually and as representatives of a class 
under Rule 23 (a) and Rule 24 (a) (2) of the Federal Rules of Civil 
Procedure. } 


STATEMENT OF POINTS 


1. The court below erred in denying appellants' motion to inter- 
vene under Rule 24 (a) because the appellants’ motion and third party 
complaint when given full legal effect show that they were not ade- 
quately represented by the existing parties plaintiff and that appellants 
are and continue to be bound by proceedings in the action adversely 
affecting their substantial legal rights. 


2. By the court denying appellants’ right to participate in this 
litigation, the appellants have been denied due process of law secured 
by the Fifth Amendment to the Constitution of the United States. 


: FEDERAL RULES OF CIVIL PROCEDURE INVOLVED 


Rule 23. Class Actions: 


(a) Representation. If persons constituting a class are so 
numerous as to make it impracticable to bring them all before the 
court, such of them, one or more, as will fairly insure the adequate 
representation of all may, on behalf of all, sue or be sued, when the 
character of the right sought to be enforced for or against the class 
is (1) joint, or common, or secondary in the sense that the owner of 
a primary right refuses to enforce that right and a member of the 
class thereby becomes entitled to enforce it; ... 


Rule 24. Intervention: 


(a) Intervention of Right. Upon timely application anyone shall 
be permitted to intervene in an action: . . . (2) when the representa- 
tion of the applicant's interest by existing parties is or may be inade- 
quate and the applicant is or may be found by a judgment in the 
action;... 


(b) Permissive intervention. .. . (2) when an applicant's claim 
or defense and the main action have a question of law or fact in com- 
mon. 


(c) Procedure. A person desiring to intervene shall serve a 
motion to intervene upon all parties affected thereby. The motion 
shall state the grounds therefor and shall be accompanied by a plead- 
ing setting forth the claim or defense for which intervention is sought. 
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3. The court erred in denying appellants’ motion to intervene 
and file their third party complaint as being permissive rather than 
of right under Rule 24 (b), because the proposed third party complaint 
shows that appellants' claim and the main action have common ques- 
tions of law and fact and intervention will not unduly delay or prejudice 
the adjudication of the rights of the original parties. 


SUMMARY OF ARGUMENT 


The appellants have been barred from access to the District 
Court; that substantial rights of the appellants have been violated and 
are in jeopardy by the procedures being followed in this case by a 
majority of the Board of Monitors, and the treasury of the Teamsters 
Union is being depleted so substantially and other rights of the appel- 
lants and the class whom they represent are adversely affected so as 
to deny them due process of law and their property (they have a vested 
interest in their treasury) is being taken without due process of law; 
that vital rights of the appellants, indeed, their livelihood, is in 


jeopardy by the course being followed by two of the Monitors, which 


leads appellants to believe that their union may indeed be destroyed 
by reason of which they feel that they should have their day in court 
instead of being barred from access to the court. The appellants feel 
that they should be permitted to intervene and take their position in 
this litigation which so vitally affects their property rights. 


5 
ARGUMENT 


I. 


RULE 23 (a) (2) AND RULE 24 (a) (b) AND (c) OF THE 
FEDERAL RULES OF CIVIL PROCEDURE PERMIT 
APPELLANTS TO INTERVENE AS PLAINTIFFS AS 
OF RIGHT. 
The position taken by the appellants in the trial court is set forth 
fully in their motion for leave to intervene and file their third party 
complaint (C.J.A. 11); affidavit of Joseph Westenberg et al. attached 
thereto (C.J.A. 12) and their third party complaint (C.J-A. 18). The 
opposition to intervention in the trial court was only from two of the 
Monitors, namely, O'Donoghue and Smith (C.J.A. 20,|22). Although 
the opposition was presented on behalf of the Board of Monitors, appel- 
lants believe and allege that only two of the Monitors, as aforemen- 
tioned, participated in the opposition. The parties to the litigation 
made no opposition. The appellants complied with all the requirements 
of Rules 23 (a) and 24 (a) (b) and (c) of the Federal Rules of Civil Pro- 
cedure, which are the only pertinent rules governing|this procedure. 


There was previously before this court a motion for intervention 
by Anthony Distinti et al., No. 15,236, decided November 9, 1959, ad- 
versely to those appellants. The appellants herein are not under the 
infirmities that prevailed in that case because those appellants did not 
comply with Rule 24 (c) in that they did not accompany their motion 
by a pleading setting forth the claim or defense for which intervention 
was sought. (Page 2, slip opinion). Furthermore, this court found 
that their application to intervene was untimely when filed (page 3, 
slip opinion). Appellants' motion cannot be regarded|as untimely, be- 
cause they requested relief against the continuing acts of the Monitors 


and the continuing depredations upon the treasury of the Teamsters 
union. It cannot be doubted that these appellants and 'the class that 
they represent have a vested interest in the treasury of their union 


and their property rights are involved. Indeed, their) livelihood is 
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involved if their union is made ineffective or destroyed. It is apparent 
from appellants' motion; the affidavit of Westenberg, et al., attached 
thereto, and their third party complaint, that the appellants are entitled 
to be admitted to participate in this litigation as a matter of right. In 
another facet of this case that was before this court, namely, Cunning- 
ham v. English, et al., No. 15,033, 106 U.S. App. D.C.__—.249 F. 2d 539 
541, this court stated: 
"The litigation continues. No member of a 

class has been barred from access to the Court." 
The appellants take the position that they should not be barred from 
access to the court in order that they may take their position in the 
litigation and protect their rights as asserted in their third party 
complaint. 


I. 


THE APPELLANTS HAVE BEEN DENIED 
DUE PROCESS OF LAW. 


It cannot be denied that these rank and file members of the 


Teamsters union and the class whom they represent, numbering 20,958 
(see affidavit of Joseph Westenberg, C.J.A. 45) have a vested interest 
in the treasury of their union; that they have vested interests which 


are being adversely affected by the acts and actions of a majority of 
the Board of Monitors as the Monitors penetrate further and further 
into the internal affairs of their union which they consider a deadly 
threat to its very existence. The crushing financial burden now placed 
upon the Teamsters treasury has been evidenced in this court incident 
to the various facets of this litigation that have come before this court, 
such cases having been cited earlier herein. It cannot be denied that 
the very livelihood of these men is affected and it constitutes a denial 
of due process of law to prohibit them from taking their place in this 
litigation. It is believed that no meritorious opposition can be shown, 
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but it is simply the whim of a majority of the Board of Monitors to 
exclude them in order that the Monitors can penetrate further into the 
internal affairs of the Teamsters union; further expand their actions 
as a grand jury, as is clearly indicated by the authority sought and 
granted to the Monitors in the trial court for leave to|employ a law 
firm. That matter is now before this court in the case of English et al. 


v. Cunningham, et al., No. 15,339. A reading of the Consent Order 
(J.A. 58, No. 14,983) will show that the Monitors are not seriously 
concerned in carrying out the aims and objectives of that Order, 


particularly the provision of that Order in Paragraph) 7 (J.A. 62, No. 
14,983) which promised an election after the expiration of one year. 


TI. 


RULE 24 (b) OF THE FEDERAL RULES OF CIVIL 
PROCEDURE PROVIDES FOR PERMISSIVE INTER- 
VENTION WHEN THE CLAIM AND THE MAIN 
ACTION HAVE A QUESTION OF LAW AND FACT 
IN COMMON. | 
Certainly the pleadings filed by the appellants show that the 
appellants' claims in law and fact are in common in this cause. A 
multiplicity of suits is condemned, and in this proceeding in equity the 
court can and should grant complete relief to all of the parties in 
interest and under this rule the trial court abused its/ discretion in 


denying the appellants’ motion. 


A majority of the Board of Monitors will continue on and on, 
investigating, persecuting and prosecuting and judicial supervision of 
appellants' union continue to be expanded. Back at an| earlier stage of 
this litigation, Justice Frankfurter, Acting Circuit Justice, stated, 
incident to a petition for a stay of this court's decision in Cunningham 


v. English, supra: 


"As is recognized by all concerned, judicial 
supervision of a union with a membership of 
1,500,000 and some 800 locals through the agency 
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of a mechanism like the Board of Monitors is an 
unusual manifestation of equity powers." 

Of what concern could it logically be to the Board of Monitors 
whether or not these appellants intervened? The plaintiffs and defend- 
ants did not object. The Monitors were thought to be an advisory body 
when brought into being by the Consent Order. Immediately after Mr. 
O'Donoghue took office as Chairman of the Board of Monitors, the 
Board started issuing "Orders and Recommendations", but this Court 
straightened that out in English v. Cunningham, 106 U.S. App. D.C. ate 
269 F. 2d 517, 522 (1959). 


This litigation is leading the courts into a legal wilderness. The 
Labor-Management Reporting and Disclosure Act of 1959, Public Law 
No. 86 - 257, now in full force and effect, was specifically enacted to 


give a remedy at law for the relief sought in the complaint (J.A. 1, 
14,983) and amended complaint (J.A. 35, No. 14,983). 


A majority of the Monitors do not let that deter them, but instead 
continue to expand their course. 


CONCLUSION 


Unless the order of the District Court is reversed and appellants 
are permitted to intervene and file their third party complaint, sub- 
stantial rights of these appellants and the class they represent will be 
destroyed without their having had their day in court. 

| Respectfully submitted, 
J. BENJAMIN SIMMONS 
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(i) 


QUESTION PRESENTED 


The Board of Monitors believes the question 


presented is whether the district court, having found that 
appellants’ interests are adequately represented by existing 
parties and that appellants' intervention would unduly delay 
and prejudice the adjudication of the rights of the original 
parties, erred in denying their motion for leave to inter- 
vene as of right under Federal Rule of Civil Procedure 

24 (a)(2) or in the district court's discretion under Rule 

24 (b)(2). 


QUESTION PRESENTED 
STATEMENT OF THE CASE 
RULE INVOLVED 
ARGUMENT 
Summary Of Argument ‘ : 


The District Court Correctly Held That Appellants 
Did Not Maintain The Burden Of Showing That 
Their Interests Are Or May Be Inadequately 
Represented By ee Parties To The 
Proceeding é : 


The Appellants Have Not Shown That The Court 
Below Abused Its Discretion In Denying Their 
Motion For Permissive Intervention 


CON CLUSION 


CITATIONS 
Cases: 
Allen Calculators, Inc. v. National Cash Heat Co., 
322 U.S. 137 (1944) 


American Brake Shoe & Foundry Co. v. miowoen 
Rapid Transit Co., 112 F. 2d 669 (2d Cir. 1940) 


Bisanz Bros., Inc. v. Chicago-M.-St. P. & P.R. Co., 
20 F.R.D. 353 (D. Minn. 1957) eds 


Bromley v. Sobol, 101 F. Supp. 116 (D. Colo. 1951) 


Cunningham v. English, 106 App. D.C. __, 
269 F. 2d 539 (1959) ar 


Distinti v. Cunningham, __ 
272 F. 2d 528 (1959) 


Dowdy v. Hawfield, 88 App. D.C. 241, 
189 F. 2d 637 (1951) ‘ 


English v. Cunningham, 106 App. D. Co. 
269 F. 2d 517 (1959) : 


Farmland Irrigation Co. v. Dopplmaier, 
220 F. 2d 247 (9th Cir. 1955) 


Fielding v. Allen, 9 F.R.D. 106 (S.D.N.Y. 1949) 


App. D.C. 


Cases (Cont'd.): 


First Congregational Church and Society v. Evangelical 
and Reformed Church, 21 F.R.D. 325 
(S.D. N.Y. 1958) 


Mullins v. DeSoto Securities Co., 2 F.R.D. 502 
(W.D. La. 1942) ; Pe: 


United States v. California Co-op Pees 
279 U.S. 553 (1929) 


United States v. McWilliams, 82 sais D.C. 259, 
163 F. 2d 695 (1947) 


United States v. Paramount Pictures, Inc., 
334 U.S. 131 (1948) : 


Wilson v. Illinois Central R. R. Co., 
21 F.R.D. 588 (N.D. Ill. 1957) 


Rules: 


Rule 24, Federal Rules of Civil Procedure 
Rule 52, Federal Rules of Civil Procedure 


4, 5, 6, 10 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15, 484 


JOSEPH WESTENBERG, ET AL., 
Appellants, 


JOHN F. ENGLISH, ET AL., 
Appellees. 


APPEAL FROM AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR BOARD OF MONITORS 


Appellants have appealed from an order of the United States Dis- 
trict Court for the District of Columbia denying their motion under Rule 
24 of the Federal Rules of Civil Procedure for leave to intervene as 
plaintiffs in Cunningham v. English, Civil No. 2361-57, which is present- 
ly pending in that court. 


This is a companion to the appeal in No. 15,483 and concerns but 
another aspect of the Teamsters Union litigation centering around the 
consent decree approved by this Court in English v. Cunningham, 106 


2 


App. D.C.__, 269 F.2d 517 (1959), cert. denied, 361 U.S. 897, 905 
(1959). See also Cunningham v. English, 106 App. D.C.___, 269 F.2d 
539 (1959), cert. denied, 361 U.S. 897, 905 (1959), rehearing denied, 28 
U.S.L. Weex 3227 (Jan. 25, 1960). The basic proceeding, instituted by 
members of the Teamsters Union on September 19, 1957, led to the 
entry of an interim consent decree on January 31, 1958, under which 
the defendant union officers assumed certain judicially enforceable 
obligations! with respect to the holding of union elections and the 
handling of union funds. The consent decree also provided for the 
appointment of a Board of Monitors to assist the district court in 
enforcing and implementing these obligations. 


STATEMENT OF THE CASE 


Although this appeal is narrowly concerned with the denial of 
appellants’ motion for leave to intervene as plaintiffs in the basic 
proceeding, the ultimate relief sought is the removal of two of the 
three monitors appointed by the district court under Paragraph 2 of 
the consent decree as its officers. For like John Cunningham, appel- 
lant in No. 15483 and one of the original 13 plaintiffs, who filed a 
motion asking the district court to remove Chairman O'Donoghue and 
Monitor Smith because of alleged conflicts of interests, appellants here 
filed a motion for leave to intervene in order that they might raise the 
identical removal issue on identical allegations of conflict of interest. 


Specifically, on August 27, 1959, appellants filed a "motion for 
leave to intervene and file’ third party complaint" in the district court. 
(J.A.11) Accompanying the motion was a so-called "third party com- 
plaint" which requested the removal of Chairman O'Donoghue and 
Monitor Smith for alleged reasons set forth in a carbon copy of the 


See English v. Cunningham, 361 U.S. 905, 907 (1959). 
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conflict of interest affidavit filed by John Cunningham in support of his 
removal motion, (J.A.12-20, 23-29) Besides filing identical pleadings, 
appellants and Cunningham were, and still are, counseled by the same 

attorneys. (J.A.11-12, 23) 


Oppositions to the motion were filed on September 2, 1959. 
(J.A. 20, 22) 


At the conclusion of the hearing on appellants' motion on October 
20, 1959, the district court orally announced its ruling as follows: 


these movants have failed to state a case or|a 
situation of facts which require the allowance of 
this intervention as a matter of right. 


Stress has been put upon number (2) of Rule £4 
relating to intervention, asserting that the rep- 
resentation of these movants' interest by the 
existing parties is or may be inadequate. The 
Court finds squarely to the contrary upon that 
proposition. 


Likewise, the Court has examined this motion 
with respect to the possibility of permissive jinter- 
vention. The Court finds no grounds stated or mat- 
ter proved which would justify the Court to permit 
intervention as permissive under the discretion of 
the Court. And the Court specifically finds that to 
permit this intervention would unduly delay and prej- 
udice the adjudication of the rights of the original 
parties. 


Accordingly, the motion of Westenberg and others, 

filed August 27, 1959, is denied. (J.A. 44) 

A formal order restating the court's findings and ruling was 
entered on November 10, 1959. (J.A. 47) 


- Eight days before, on October 12, 1959, the court had oral y announced its 
ruling denying Cunningham's removal motion. (cf. J.A.43) (The specific portion 
of the record that reflects this ruling, which appears at page 15 of the transcript 
of the hearing on Cunningham's motion, was inadvertently omitted from the con- 
solidated joint appendix. An appropriate motion has been filed|junder Court Rule 
16(f) for the incorporation of this matter into the joint appendix.) 

Although appellants filed their motion on August 27, 1959, 6 days before 
Cunningham filed his motion on September 2, 1959 (J.A. 11, 22), the hearing on 
Cunningham's motion was held on October 12, 1959, 8 days before the hearing 
on appellants' motion on October 20, 1959. (J.A. 41, 43) | 


RULE INVOLVED 


In full text, Rule 24, paragraphs (a) and (b), of the Federal Rules 
of Civil Procedure provides: 


(a) Intervention of Right. Upon timely applica- 
tion anyone shall be permitted to intervene in an 
action: | (1) when a statute of the United States 
confers an unconditional right to intervene; or 
(2) when the representation of the applicant's 
interest by existing parties is or may be inade- 
quate and the applicant is or may be bound by a 
judgment in the action; or (3) when the applicant 
is so situated as to be adversely affected by a 
distribution or other disposition of property 
which is in the custody or subject to the control 
or disposition of the court or an officer thereof. 


(b) Permissive Intervention. Upon timely applica- 
tion anyone may be permitted to intervene in an 
action: (1) when a statute of the United States con- 
fers a conditional right to intervene; or (2) when an 
applicant's claim or defense and the main action 
have a question of law or fact in common. When a 
party to an action relies for ground of claim or 
defense upon any statute or executive order admin- 
istered by a federal or state governmental officer 
or agency or upon any regulation, order, require- 
ment, or agreement issued or made pursuant to 

the statute or executive order, the officer or agency 
upon timely application may be permitted to inter- 
vene in the action. In exercising its discretion the 
court shall consider whether the intervention will 
unduly delay or prejudice the adjudication of the 
rights of the original parties. 


ARGUMENT 


Summary of Argument 


So far as pertinent here, Rule 24 allows a person to inject himself 
as of right into a pending action only when "the representation of the 
applicant's interest by existing parties is or may be inadequate and the 
applicant is or may be bound by a judgment in the action." As will be 
detailed, the district court found "squarely to the contrary upon [the] 
proposition" "that the representation of [ appellants’ ] interests by the 
existing parties is or may be inadequate.” With respect to appellants' 
motion under the permissive terms of paragraph (b) of Rule 24, the 
district court specifically found that their proposed intervention "would 
unduly delay and prejudice the adjudication of the rights of the original 
parties." 


Simply ignoring these critical findings, as well as the plain text 
of Rule 24, appellants offer fanciful speculations as to "depredations 


upon the treasury" of the Teamsters Union and "deadly threats" to the 


Union's ''very existence" as a substitute for the showing required by 
appellate courts before they will overturn findings of fact or discretion- 
ary rulings by a district court. 


Above all, the record will confirm that the district court carefully 
weighed the various interests involved and properly concluded that no 
advantage, only inconvenience and confusion, could be derived from 
appellants’ effort to raise anew matters previously adjudicated. 


I 


THE DISTRICT COURT CORRECTLY HELD THAT APPELLANTS 

DID NOT MAINTAIN THE BURDEN OF SHOWING THAT THEIR 

INTERESTS ARE OR MAY BE INADEQUATELY REPRESENTED 

BY EXISTING PARTIES TO THE PROCEEDING 

Having one week earlier ruled upon John Cunningham's removal 

motion, the district court found that appellants' interests in the proceed- 
ing were being adequately represented and that their proposed interven- 
tion in order to raise the selfsame removal issue "failed to state a case 
or a situation of facts which require the allowance of this intervention 


as a matter of right.” (J.A.44) The correctness and reasonableness of 


the court's findings are manifest. 3 


Rule 24(a)(2)\of the Federal Rules of Civil Procedure, which 
appellants invoke, authorizes intervention as of right only when "the 
representation of the applicant's interest by existing parties is or may 
be inadequate and the applicant is or may be bound by a judgment in the 
action." (full text supra, p.4) While appellants can satisfy the second 
requirement of the Rule as to the binding effect on them of a judgment 


in the proceeding, they have not sustained the burden of showing that 


they are or may be inadequately represented by existing parties.* 


Indeed, the district court found "squarely to the contrary upon that 
proposition."" (J.A. 44) 


= With respect to appellants' query as to the Board of Monitors' "concern" 
with their intervention (App. Br. p. 8), it is firmly established that officers of 
the court are indeed ''concerned" with the conduct of the proceeding to which 
their duties and responsibilities pertain. See, for example, Bromley v. Sobol, 
101 F. Supp. 116 (D. Colo. 1951), appeal dismissed sub nom. Schockett v. 
Bromley, 198 F.2d 257 (10th Cir. 1952); and compare Dowdy v. Hawfield, 88 App. 
D.C. 241, 189 F.2d 637 (1951), cert. denied, 342 U.S. 830 (1951). 


4 As the Court of Appeals for the 9th Circuit recently explained, "A showing 
that an applicant for intervention will be bound by a judgment in the action is not 
in itself sufficient to confer upon such applicant a right to intervene; it must also 
be shown that representation of the applicant's interest by existing parties is or 
may be inadequate." Farmland Irrigation Co. v. Dopplmaier, 220 F.2d 247, 248 
(9th Cir. 1955). 
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No showing was made or attempted below that the plaintiffs, 


particularly John Cunningham, are unable to represent adequately 


appellants’ interests in this proceeding. Rather, the contrary is true. 


(J.A.44, 47) Nor was a showing made or attempted that appellants 


could add a new or productive dimension to the removal issue® or any 


| 
other issue for that matter.® Again, the contrary is true 


. (Tbid.) 


All that appellants have been able to summon in support of their 


intervention are the same bugaboos heretofore urged by both Cunning- 


ham and the defendants to invalidate the consent decree. 
example, pages 6-7 of appellants’ brief with pages 13-14 


Compare, for 
of Cunning- 


ham's petition for certiorari in Cunningham v. English land pages 10-12 
of defendants’ petition for certiorari in English v, Cunningham, Nos. 


383 & 415, respectively, O.T. 1959, cert. denied, 361 UiS 
(1959). Indeed, appellants inveigh vigorously against the 


. 897, 905 
same legal 


"wilderness" into which Cunningham assured the Supreme Court this 


proceeding was headed. (App. Br. p. 8; Cunningham's Pet. for Cert. p. 8) 
Appellants have even echoed Cunningham's meritless argument with 


respect to the recent Labor-Management Reporting and Disclosure Act. 


Compare page 8 of appellants’ brief with Cunningham's petition for 
rehearing in the Supreme Court in Cunningham y. English, No. 383, 


O.T. 1959, denied, 28 U.S.L. Week 3227 (Jan. 25, 1960). 


In any event, since the issue of the Monitors' removal has been raised and 
is now awaiting decision by this Court in No. 15,483, insofar as appellants are 
concerned, "[a]ny justification for making them parties has disappeared." United 


States v. Paramount Pictures, Inc., 334 U.S. 131, 178 (1948). 


8 Apart from appellants' colorful but groundless grievances — e@.g., "deadly 


threat to its very existence," "the whim of a majority of the Boa 
"persecuting and prosecuting and judicial supervision," "leadin: 


rd of Monitors," 
the courts into 


a legal wilderness" (App. Br. pp. 6-8) — the only issue(s) they may be suggest- 


ing other than the removal of Monitors O'Donoghue and Smith as 


officers of the 


district court relate to the operation of the consent decree. All| of which have 
been settled for some time. See United States.v. California Co-op Canneries, 
279 U.S. 553, 556 (1929), admonishing against the use of intervention to impeach 
matters previously decided by the court; and cf. Distinti v. Cunning’ 


D.C.___, 272 F.2d 528, 529 (1959). 


ingham, _ App. 
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Actually, appellants are asserting intervention "as of right" so 
that they can burden the court and the parties with carbon copy plead- 
ings framing issues adequately raised by existing parties. But as the 
Supreme Court has advised, Rule 24 affords would-be intervenors no 
such privilege: 


It is common knowledge that, where a suit is of 

‘ large public interest, [ persons] often desire to 
present their views to the court in support of the 
claim or the defense. To permit a multitude of 
such interventions may result in accumulating 
proofs and arguments without assisting the court. 


Alien Calculators, Inc. v. National Cash Register 
Co., 322 U.S. 137, 141-42 (1944).7 
Confronted with a situation strikingly similar to that here, the 


Court of Appeals in Farmland Irrigation Co. v. Dopplmaier, 220 F.2d 
247 (9th Cir. 1955), affirmed the district court's denial of a motion for 


leave to intervene because 


the appellant makes no charge of fraud or collusion 
nor does it charge Stout with an adverse interest. 
Comparing the answer of Stout with the answer that 
appellant filed with its motion to intervene, it is 
clear that the same defense will be presented whether 
or not the appellant is a formal party to the record. 
Indeed, not only would the defense of appellant be the 
same as Stout's, but also the attorneys who would 
present the defense. In addition, the docket entries 
reveal that these attorneys have diligently pursued 
the defense of the action on behalf of Stout, which 
negatives any possible contention of nonfeasance. 

Id. at 249. 


To paraphrase that decision, appellants make no charge of fraud 
or collusion nor do they charge Cunningham or any of the other plaintiffs 
with an adverse interest. Comparing the motion of Cunningham with the 


> 
Cf. Bisanz Bros.; Inc. v. Chicago-M.-St.P. & P.R. Co., 20 F.R.D. 353 
(D. Minn. 1957), denying intervention where the applicants had assisted an 


existing party in the preparation of a defense which the applicants proposed 
to raise independently as intervenors. 
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affidavit that appellants filed with their motion to intervene, it is clear 
that the same issue will be presented whether or not appellants are 
formal parties to the record. Indeed, not only would the removal issue 
of appellants be the same as Cunningham's, but also the attorneys who 
would present the issue. In addition, the record reveals that these 
attorneys have diligently pursued the removal issue on|the behalf of 
Cunningham, which negatives any possible contention of nonfeasance.® 


The judicial consensus against allowing Rule 24 to be used as a 
footboard by would-be intervenors seeking to climb on a pleading band 
wagon explains why appellants have been unable to muster a single 
authority in support of their intervention. In fact, at the outset of the 
argument in their brief they try to distinguish away this Court's deci- 
sion in Distintiv. Cunningham, _ App. D.C.___, 272 F', 2d 528 (1959), 
which affirmed the district court's denial of an equally groundless 
motion for leave to intervene in this proceeding. (App. Br. p.5) But 
their cropped analysis of that case cannot obscure its application here 
where the adequacy of appellants’ representation by existing parties 
stands conclusively documented by their own words andi deeds. 


In short, not only was the district court convinced "that these 
movants have failed to state a case or a situation of facts which require 
the allowance of this intervention as a matter of right," but from its 


vantage point as the nisi prius court,? it also found "squarely to the 
contrary upon [the] proposition" "that the representation of these 


movants' interest: by the existing parties is or may be inadequate." 
(J.A. 44, 47) The correctness of these findings has not been seriously 
challenged. For as detailed above, appellants did not propose to inter- 
vene in order to raise new matters, but solely to rehash matters ade- 
quately raised by existing parties, which could only redound to the dis- 
advantage of the parties and the court alike. 


° Cf. Judge Kaufman's denial of a motion for leave to intervene in Fielding v. 
Allen, 9 F.R.D. 106 (S.D.N.Y. 1949), because the "proposed complaint of the inter- 
venors adds no new matter; it is for all purposes a verbatim copy of the original 


complaint." Ibid. See also First Congregational Church and Society v. Evangelical 
and Reformed Church, 21 F.R.D. 325, 327-28 (S.D.N.Y. 1958). 
See Federal Rule of Civil Procedure 52 (a). 
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THE APPELLANTS HAVE NOT SHOWN THAT 

THE COURT BELOW ABUSED ITS DISCRETION 

IN DENYING THEIR MOTION FOR PERMISSIVE 

INTERVENTION 

Nor have appellants shown that the district court abused its 

discretion in denying their intervention under the permissive terms 
of paragraph (b) of Rule 24. (full text supra, p. 4) Since it had one 
week before denied Cunningham's removal motion, the district court 
found that there were "no grounds stated or matter proved which would 
justify * * * intervention * * * under the discretion of the Court. And 
the Court specifically finds that to permit this intervention would unduly 
delay and prejudice the adjudication of the rights of the original parties." 
(J.A.44) There is obviously no utility in litigating common, let alone 
identical, issues twice instead of just once; cumulative expansion of 
the proceeding can benefit no one.2® 


In any event, the district court's balancing of the respective 
interest involved was not "arbitrary, fanciful, or clearly unreasonable" 
as appellants must show to succeed here. United States v. McWilliams, 
82 App. D.C. 259, 261, 163 F.2d 695, 697 (1947). For as tersely stated 
in American Brake Shoe & Foundry Co. v. Interborough Rapid Transit 
Co., 112 F.2d 669 (2d Cir. 1940), "Permissive intervention is within 
the discretion of the district judge, and can be reviewed only for abuse.” 
Ad. at 670. Or by the Supreme Court in Allen Calculators, Inc, v. 
National Cash Register Co., 322 U.S. 137 (1944), "The exercise of 
discretion in a matter of this sort is not reviewable by an appellate 
court unless clear abuse is shown." Id. at 142. 


an In addition to Allen Calculators, Inc. v. National Cash Register Co., 322 
U.S. 137, 141-42 (1944); and Farmland Irrigation Co. v. Dopplmaier, 220 F.2d 
247, 249 (9th Cir. 1955), which are discussed supra, pp. 8-9; see Wilson v. 
Nlinois Central R.R. Co., 21 F.R.D. 588, 589 (N.D. Ill. 1957); and Mullins v. 
DeSoto Securities Co., 2 F.R.D. 502, 507 (W.D. La. 1942), appeal dismissed, 
136 F.2d 55 (Sth Cir. 1943). 
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CONCLUSION 


Taking into account the most expeditious manner of handling the 
basic proceeding and its satellite issues, the prejudicial effect of 
appellants’ intervention on the rights of the original parties, the 


adequacy of appellants' representation by existing parties, and finally, 


the appellants’ complete failure to support their claim of error, the 
decision below should be affirmed. 


Respectfully submitted, 


HERBERT J. MILLER, JR. 
JOSEPH DuCOEUR 
of 


Kirkland, Ellis, Hodson, Chaffetz 
& Masters 
800 World Center Building 
Washington 6, D.|C. 


Attorneys for 
Board of Monitors 
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